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 1.  TIME:  9:00   CASE#: MSC12-01215 
CASE NAME: TAMARA MARTIN VS. JOHN MANOOGIAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MANOOGIAN 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to December 14, 2016, at 9:00 a.m., in Department 9. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC12-02895 
CASE NAME: ARNOLD VS. PADRAH 
HEARING ON OSC RE: WHY ORDER FOR SALE OF DWELLING SHOULD NOT ISSUE 
AS TO SHORE PADRAH AND MICHAEL VAJDY 
* TENTATIVE RULING: * 
 
Defendants have failed to provide legal authority to rebut plaintiffs’ order to show cause request 
as to why this court should not issue its order for sale of 48 Tappan Lane, Orinda, CA to satisfy 
the judgment previously entered against them.  The requested Order is, therefore, granted. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC13-01791 
CASE NAME: LONNIE FINKEL VS. JOHN ALDERTON 
HEARING ON MOTION TO COMPEL INDEPENDENT MEDICAL EXAM OF PLAINTIFF 
FILED BY JOHN J. ALDERTON 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar as a Notice of Settlement was filed. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01387 
CASE NAME: RHODES VS. FCA US LLC 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY TAMECA RHODES 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to enforce the settlement agreement and set the amount of the 
recoverable costs and attorney’s fees is granted to the extent described below.   
 
 This case was settled when plaintiff accepted defendant’s CCP § 998 offer.  In pertinent 
part, the CCP § 998 offer provides as follows: 
 

1. FCA . . . offers to make restitution pursuant to Civil Code section 1793.2 (d)(2)(B) in 
an amount equal to the actual price paid for the vehicle, including any charge for the 
transportation and manufacturer-installed options, but excluding nonmanufacturer 
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items installed by a dealer or the buyer, and including collateral charges such as 
sales tax, license fees, and registration fees and other official fees, plus any 
incidental damages to which buyer is entitled under Civil Code Section 1794, 
including, but not limited to, reasonable repair, towing, and rental car costs actually 
incurred by buyer . . .  

 
2. . . . FCA US will pay plaintiff a sum equal to the aggregate amount of costs and 

expenses, including attorney’s fees based on actual time reasonably incurred in 
connection with the commencement and prosecution of this action pursuant to Civil 
Code Section 1794 (d), to be determined by court if the parties cannot agree. 

 
 This language basically tracks the language of Civil Code section 1793.2 (d)(2)(B) 
dealing with the restitution obligations of a manufacturer who attempts, but is unable, 
to repair a motor vehicle to conform to applicable express warranties after a reasonable number 
of attempts.   
 
 The parties are apparently in agreement about certain issues.  The court rules on the 
areas of disagreement as follows: 

 
1. Payments made. 
 
Judging by the lack of any argument in the Reply Brief, the court concludes the parties 

are now in agreement that plaintiff is entitled to the return of 50 payments of $366.37 each, for a 
total of $18,318.50. 

 
2. Registration Fees. 

 
The parties are apparently in agreement that Rhodes is entitled to restitution of her first 

year’s registration fees.   However, she also claims entitlement to restitution of registration fees 
for 2015 ($171) and 2016 ($161), for a total additional reimbursement of $332.00.   

 
 The CCP § 998 Offer  and CC § 1793.2 (d)(2)(B) both provide for restitution of the 

“actual purchase price paid . . . including any collateral charges such as . . . registration fees . . 
.”  The court construes “registration fees” as used here to mean registration fees paid at the time 
of sale.  It does this for two reasons.  First, the other items listed in the same portion of the 
statute – “sales or use tax, license fees . . . and other official fees” are all paid at the time of 
purchase.  (See Robbins, infra; Pour Le Bebe, Inc. v. Guess? Inc. (2003) 112 Cal. App. 4th 810, 
826-827 (applying principle of ejusdem generis).) 

 
Second, it seems unfair to make the manufacturer pay for fees not paid to it, but rather to 

a state agency, when plaintiff, not defendant, had the use of the vehicle.  Defendant should not 
have to pay for a vehicle it could not use.  Plaintiff should, just as she would have been required 
to pay registration fees if she had owned some other vehicle during the same period.  Rhodes 
was not required to pay a registration fee because she owned this particular vehicle.  She would 
have had to pay one for any vehicle.  If the registration cost of this vehicle should have been 
less because the car was often being repaired, compensation for that is provided through 
incidental damages, such as the cost of renting a substitute vehicle during periods of 
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inoperability.  Other portions of the statute allow for deductions based upon the buyer’s use of 
the vehicle.  (See CC § 1793.2 (d)(2)(C).)   Further, an administrative regulation states that the 
restitution need not include “charges for which the consumer is justly responsible.”  (16 CCR 
3398.11 (c).)  Finally, Civil Code section 1689 provides that if a party seeks relief based upon 
rescission, “the court may require the party to whom such relief is granted to make any 
compensation to the other which justice may require and may otherwise in its judgment adjust 
the equities between the parties.” (Emphasis added.)  The court does not find it equitable to 
impose post-sale registration fees on defendant.   
 

3. Rental Costs. 
 

Rhodes claims $468.23 in rental car charges.  FCA contests these charges because 
they were not produced in discovery.  Rhodes says they were not requested in discovery. 

 
The statute provides for the recovery of rental car costs actually incurred by the buyer.  

(CC § 1793.2 (d)(2)(B).)  
 
Rhode is entitled to recover for such incidental damages upon proof that:  
 

1. The expense was actually charged; 
 

2. The expense was reasonable; and 
 
  3.  FCA’s breach of warranty was a substantial factor in causing the expense.  
(See CACI 3242.) 
 
 In the absence of proper objection and any contrary evidence, the court accepts 
paragraph 22 of the Romano Declaration filed 9/9/16 as establishing that the rental expenses of 
$468.23 are recoverable. 

 
FCA has not persuaded the court that Rhodes deliberately held back any damages and 

claimed them later.  Further, the CCP § 998 Offer was not limited to items disclosed or 
documented before the date of the Offer.    
 

4. Repair Costs. 
 

Rhodes seeks $273.23 in repair costs.  FCA contests these costs on the same basis as 
the last item.  The court awards them for the reasons just stated.   

 
5. Service Contract. 

 
Rhodes requests $1,200 for a service contract she purchased from the dealer at the time 

of sale.  FCA contests this charge on the grounds that FCA is not responsible for items it did not 
supply from the factory. 

 
The court disallows this item, but for reasons different from those advanced by FCA.  In 

pertinent part, the statute provides that FCA must make restitution “in an amount equal to the 
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actual price paid . . . by the buyer, including any charges for . . . manufacturer-installed options, 
but excluding nonmanufacturer items installed by a dealer or the buyer . . .”  It also provides for 
restitution of collateral charges such as sales or use tax, license fees [and] registration fees . . . 
plus any incidental damages . . . [such as] reasonable repair, towing, and rental car costs 
actually incurred by the buyer.”  The court concludes that the two phrases referring to “installed” 
options refer only to tangible things that can be installed, such as radio upgrades or spoilers, not 
to intangible things that are not “installed” such as service contracts.   

 
However, the court rejects Rhodes’ argument that everything is included for restitution 

unless it is specifically excluded under the statute.  (See Reply Brief at 2:12-19.)  The starting 
point for the analysis is whether the item falls within the categories of “purchase price” (as 
statutorily defined), “collateral charges” or “incidental damages.”  If the item fails to fall within 
one of these categories, it is not recoverable.  In the court’s view, the service contract does not 
fall within one of these categories unless it was required by the manufacturer or unless Rhodes 
paid it solely because she decided to purchase this particular vehicle.  Rhodes has not provided 
proof to support either of these two exceptions.  Therefore, the court disallows the $1,200 
service contract.  

 
Further, Rhodes misreads Robbins v. Hyundai Motor America (CD. Cal. 2014) 2014 WL 

4723505.  That case states that “Plaintiff’s GAP insurance, service contract, and full-coverage 
insurance are not ‘collateral charges’ under § 1793.2 (d)(2)(B).”  (Emphasis added.)  It goes on 
to say only that “To the extent that a manufacturer’s breach of the Song-Beverly Act has 
resulted in a consumer either incurring cancellation charges for her coverage or maintaining 
coverage for a car she cannot use, the . . . Act allows . . . a consumer to recover such amounts 
as ‘incidental damages.’”  Rhodes has not proved to the court that she suffered such incidental 
damages regarding the service contract. 
 

6. GAP Insurance. 
 

Rhodes asks for $795 for “Toyota GAP Insurance.”  The court disallows this claim for the 
same reasons as stated above regarding the Service Contract.   

 
7. Miscellaneous items. 

 
The parties appear to be in agreement regarding the return of the vehicle, the form of the 

Release, and the payoff amount, so the court will not address those items in this ruling.  
However, any party may serve a noticed motion to amend or add to this ruling should disputes 
arise concerning these or other items. 

 
8. Costs and Attorneys’ Fees. 

 
Rhodes seeks costs of $3,251.37 and attorney’s fees of $48,420.00.  FCA disputes 

these amounts, arguing that Rhodes has unnecessarily driven up fees, engaged in needless 
discovery disputes, and given unreasonable deadlines. Rhodes in turn blames FCA for 
misplacing documents that were served and for causing delay.  She also argues that the court 
cannot ignore the lodestar figure she has supplied; the fee award need not bear any 
proportionality to the other amounts she is recovering; the court should not disallow fees 
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incurred to request other relief; such as under the Consumer Legal Remedies Act; she did not 
abandon the discovery motions because they lacked merit, but because she elected to settle 
before resolving them; and FCA is not entitled to reduce the fees when it has not challenged 
particular line items of her billing itemization. 

 
The Song Beverly Act provides that “If the buyer prevails in an action under this section, 

the buyer shall be allowed by the court to recover as part of the judgment a sum equal to the 
aggregate amount of costs and expenses, including attorney's fees based on actual time 
expended, determined by the court to have been reasonably incurred by the buyer in connection 
with the commencement and prosecution of such action.”  (C.C. § 1794 (d)).)  Thus, the 
prevailing party in this type of action is not necessarily entitled to recover all the fees and costs 
claimed, only the amount that the court determines have been reasonably incurred.  (Levy v. 
Toyota Motor Sales, U.S.A., Inc. (1992) 4 Cal.App.4th 807, 815-816; Nightingale v. Hyundai 
Motor Am. (1994) 31 Cal.App.4th 99, 104; see also Doppes v. Bentley Motors, Inc. (2009) 174 
Cal.App.4th 967, 998.)   

 
The starting point in calculating an appropriate fee award in a case under the Song-

Beverly Act is the lodestar figure, arrived at by multiplying the actual time reasonably expended 
by the reasonable hourly rate.  (Robertson v. Fleetwood Travel Trailers of California, Inc. (2006) 
144 Cal.App.4th 785, 820; Ketchum v. Moses (2001) 24 Cal.4th 1122, 1135–1136.)     

 
  The prevailing buyer bears the burden of demonstrating all of the following: “the 

[attorneys'] fees incurred were allowable, were reasonably necessary to the conduct of the 
litigation, and were reasonable in amount.”  Nightingale, supra, 31 Cal.App.4th at 104.  
“’[P]adding’ in the form of inefficient or duplicative efforts is not subject to compensation.”  
(Ketchum v. Moses (2001) 24 Cal.4th 1122, 1132; see also Gorman v. Tassajara Dev. Corp. 
(2009) 178 Cal.App.4th 44, 101.   “A reduced [attorneys' fees] award might be fully justified by a 
general observation that an attorney overlitigated a case or submitted a padded bill or that the 
opposing party has stated valid objections.” Gorman, supra. 
 

The court has examined the evidence and reviewed the parties’ arguments.  It will not go 
over the itemization (Exhibit 21) line by line in this ruling.  (See Gorman, supra.)  Rather, it will 
make only the following general observations:   

 
(1) If a party does a site or product inspection, it is reasonable for the opposing party to 

monitor that inspection, with an expert if necessary; 
 
(2) Discovery disputes often become overblown, but it is difficult to tell without actually 

ruling on them whether they were totally unnecessary.  The court will allow some but not all of 
the fees associated with discovery;   

 
(3) Based on paragraph 61 of the First Amended Complaint, only about 20% of the 

attorney time associated with the Consumer Legal Remedies Act claim overlaps with that spent 
on the Song-Beverly Act claim;  

 
(4) The court is allowing only about half of the time spent after plaintiff accepted the CCP 

§ 998 award. The rest was not reasonably incurred. 
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On the basis of these observations and findings, the court is initially reducing the 

attorney’s fees awarded from $48,420.00 to $38,420.00. 
 
The court finds that the reasonable rate applicable in this geographical area for an 

attorney doing this type of case is $425/hour for Mr. Romano.  Given that Mr. Whelan is 
charging $50/hour less than Mr. Romano, the court finds that the reasonable rate for Mr. 
Whelan is $375/hour.  These figures are approximately 6% less than those plaintiff has 
requested.  The court therefore makes a further 6% reduction based on the difference in the 
hourly rates claimed and those the court is allowing.  This results in a further reduction of 
$2,305.20.  The court thus awards attorney’s fees in the amount of $36,114.80.   

 
The court awards all the costs requested, $3,251.27.  Defendant did not object to the 

lack of an invoice for the expert’s work or to the amount of the charge, but to any charge at all 
because it was a defense inspection.  The court rejects that argument for the reasons previously 
stated.  (See Jensen v. BMW of North America, Inc., 35 Cal.App.4th 112, 137-138.)   
 
 The court declines to set a deadline for the completion of this settlement, being unsure 
whether the parties will need to request a further hearing to resolve any remaining issues.  
However, the court believes that any remaining issues should be resolved expeditiously, and 
hopefully without court intervention.  The court would hope this can be accomplished before the 
end of 2016.  The court will evaluate further fee requests liberally or strictly based upon the 
party that it finds at fault for failing to resolve any remaining issues reasonably and promptly. 
 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO CONSOLIDATE ACTIONS FOR ALL PURPOSES (C15-02241) 
FILED BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 
 

  

 6.  TIME:  9:00   CASE#: MSC15-02241 
CASE NAME: REED VS. STONE 
HEARING ON MOTION TO CONSOLIDATE IN PROPOSED MASTER (C15-01701) 
FILED BY JOHN STONE, et al. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 7.  TIME:  9:00   CASE#: MSC16-00315 
CASE NAME: SLINKARD VS. BNSF RAILWAY CO. 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY DAVID SLINKARD 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 
 

  

 8.  TIME:  9:00   CASE#: MSC16-00785 
CASE NAME: KYLES VS. ANTIOCH CONVALESCENT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of KYLES 
FILED BY ANTIOCH CONVALESCENT HOSPITAL 
* TENTATIVE RULING: * 
 
            Defendant Antioch Convalescent Hospital’s Demurrer to the First Amended Complaint 
is overruled.  
 
 Defendant demurs to the First Cause of Action for Elder Abuse/Negligence on the 
ground the First Cause of Action fails to state facts sufficient to constitute a cause of action 
under Welfare & Institutions Code § 15600 et. seq.  
 
 Plaintiffs have alleged facts sufficient to state a cause of action.  Welfare & Institutions 
Code § 15610.07(b) defines elder abuse as follows: 
 

 (b) The deprivation by a care custodian of goods or services that are necessary 
to avoid physical harm or mental suffering. "Abuse of an elder or a dependent 
adult" 

 
In short, “neglect” as a form of abuse under the Elder Abuse Act refers “to the failure of those 
responsible for attending to the basic needs and comforts of elderly or dependent adults, 
regardless of their professional standing, to carry out their custodial obligations.”  Carter v. 
Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 404-405.  Thus, when the 
medical care of an elder is at issue, ‘the statutory definition of “neglect” speaks not of the 
undertaking of medical services, but of the failure to provide medical care.' [Citation]” Worsham 
v. O'Connor Hospital (2014) 226 Cal. App. 4th 331, 336. 
 
 Plaintiffs allege Defendant Antioch Convalescent Hospital is a long-term health care 
facility.  Decedent Charlvester Kyles was a resident there from September 2009 until about April 
24, 2015.  During her residency, Decedent was mentally incapacitated due to dementia and an 
“elder” as defined by the Elder Abuse and Dependent Adult Care Act.   
 
 Plaintiffs allege Defendant Antioch Convalescent Hospital (“ACH”) had a duty to provide 
Decedent with adequate care, comfort, and safety, to avoid abuse, neglect, or other treatment, 
which results in physical harm or pain or mental suffering, and to avoid deprivation of goods or 
services that are necessary to avoid physical harm or mental suffering. (FAC, ¶9.) 
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 Plaintiffs allege Defendant repeatedly breached its duties and neglected Decedent.  
Plaintiffs allege the staff at ACH repeatedly failed to ensure Decedent received aid with 
consumption of food and fluids; repeatedly failed to ensure Decedent received aid with toileting 
and hygiene; and repeatedly failed to provide Decedent with monitoring and assistance 
regarding Decedent’s medications. Moreover, Defendant failed to address the decline in 
Decedent’s condition by failing to seek assistance from Decedent’s physician or registered 
dietician. (FAC, ¶13(a)-(d).)  As a result, Decedent suffered malnutrition, dehydration, 
constipation, fecal impaction, weight loss, infections of the urinary tract and other organs, 
sepsis, renal injury, respiratory failure and death.  (FAC, ¶15(a).)  
 
 However, to trigger the enhanced remedies provided by the Elder Abuse Act, the 
Plaintiffs must also allege facts demonstrating physical abuse or neglect and recklessness, 
oppression, fraud or malice in the commission of the abuse.   (Delaney v. Baker (1999) 20 
Cal.4th 23, 35.)  Here, Plaintiffs allege Defendant consciously failed to act to avoid known perils 
to Decedent.  Defendant consciously failed to staff, train, and monitor care staff at ACH.  Plaintiff 
allege Defendant’s management, in conscious disregard of the rights and safety of Defendant’s 
residents, made decisions to minimize resident care costs so as to maximize compensation for 
management and shareholders. These decisions left the facility chronically unable to respond to 
the care needs of the residents, including Decedent.  (FAC, ¶¶12-13.) 
 
 Plaintiffs have allege ultimate facts, which if proven, constitute elder abuse.  The 
Demurrer is therefore overruled. 
 
 

  

 9.  TIME:  9:00   CASE#: MSC16-00785 
CASE NAME: KYLES VS. ANTIOCH CONVALESCENT 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY ANTIOCH CONVALESCENT HOSPITAL 
* TENTATIVE RULING: * 
 
           Defendant Antioch Convalescent’s Motion to Strike is granted in part and denied 

in part.   

 As to Items 1-3, striking the First through Third Causes of Action in their entirety for 

failure to file a declaration as required by CCP §377.32, the motion is denied as moot.  Plaintiffs 

filed the declaration on November 22, 2016.    

 As to Item 4, Page 10, Lines 9-10, stating: “…including general damages pursuant to 

W&I Code §15657(a),” the motion is denied.   Plaintiffs have alleged facts sufficient to state a 

cause of action for elder abuse.   

 As to Item 5, Page 10, Line 2, stating: “For punitive damages according to proof at trial,” 

the motion is denied. In an Elder Abuse Act action may, on appropriate proof, Plaintiff 
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may recover punitive damages. (Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 

789.) 

 As to Item 6, Page 10, Line 12, stating: “For Treble damages pursuant to Civil Code § 

3345,” the motion is granted. “[T]rebled recovery may be awarded under Civil Code section 

3345, subdivision (b) only if the statute under which recovery is sought permits a remedy that is 

in the nature of a penalty.”  (Clark v. Superior Court (2010) 50 Cal.4th 605, 614.) 

 As to Item 7, Page 10, Line 13, stating: “For attorney fees and costs under Welfare & 

Institutions Code § 15657(a),” the motion to strike is denied.  Plaintiffs have alleged facts 

sufficient to state a cause of action for elder abuse.   

 As to Item 8, Page 10, Line 17, stating: “For damages…Health and Safety Code 

§1430(b),” the motion is denied.  Health & Safety Code § 1430(b) provides that current or former 

resident or patient of a skilled nursing facility may bring a civil action against the licensee of a 

facility who violates any rights of the resident or patient as set forth in the Patients’ Bill of Rights.  

Plaintiffs Third Cause of Action is for Violation of Patient’s Rights. 

 

 

  

10.  TIME:  9:00   CASE#: MSC16-01065 
CASE NAME: CLANCY VS. MJJ CONSTRUCTION 
HEARING ON DEMURRER TO COMPLAINT of CLANCY 
FILED BY MJJ CONSTRUCTION, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by the defendants in this matter, MJJ 
Construction, Overlook Drive II, LLC, Sean Joy, Patrick Joy, and Martha Joy. From the papers 
before it, the Court understands that Patrick Joy is deceased and will shortly be dismissed from 
this action. The Court refers to the remaining defendants collectively as “Defendants.” 

The Demurrer is opposed by plaintiff Mary Clancy (“Clancy”). 

The Demurrer contends that the entire complaint must fail as against Sean Joy and Martha Joy 
because the allegations are insufficient to warrant piercing the corporate veil. In addition, the 
Demurrer contends that both the third cause of action, for trespass, and the fourth cause of 
action, for nuisance are deficient under Code of Civil Procedure §§ 430.10(e) and 430.10(f). 

Before addressing the merits of the matters raised by the Demurrer, the Court notes that 
defense counsel’s declaration indicates that Clancy will file a First Amended Complaint. (Prager 
Decl. ¶ 3.)  

However, the opposition and its supporting declaration make no mention of any First Amended 
Complaint. Indeed, each argument raised by the Demurrer appears to be opposed. The Court is 
left to wonder whether a First Amended Complaint will be filed and what issues – if any – remain 
to be decided in connection with the currently operative complaint. 

The Court declines to allocate its extremely limited resources to analyzing a demurrer when the 
complaint at issue may be amended in any event. However, the Court will rule on the merits of 
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the Demurrer if necessary. 

Accordingly, this matter is continued to December 7, 2016.  

At or before noon (12:00 p.m.) on December 1, 2016, counsel for both parties will file a single 
joint declaration that indicates at least the following: 

(1) As things stand, is a First Amended Complaint going to be filed? 

(2) If so, when (on or before what date)? 

(3) Of the three arguments identified above (piercing the veil, third cause of action, and 
fourth cause of action), which remain to be decided? 

After its review of the joint declaration described above, the Court will issue a tentative ruling in 
the normal course on December 6, 2016. 
 
 

  

11.  TIME:  9:00   CASE#: MSC16-01505 
CASE NAME: CHRISTOPHER HOOT VS. NANCY SHERWOOD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HOOT 
FILED BY NANCY L. SHERWOOD 
* TENTATIVE RULING: * 
 

Defendant Nancy Sherwood’s demurrer to the first amended complaint is overruled. 

Defendant shall file and serve her answer by December 14, 2016.  

Defendant argues that Plaintiff acted as a “foreclosure consultant” in 1996 when the 

parties entered into the contract alleged in the complaint and that Plaintiff has not shown 

compliance with the laws applicable to foreclosure consultants. (Civil Code § 2945, et seq.) 

Defendant argues that Plaintiff meets the definition of “foreclosure consultant” under Civil Code 

§ 2945.1, including subsections a and e. The Court notes that section 2945.1 has been 

amended between 1996 and the present, however, the sections of that statute that are relevant 

to this case have not changed.  

Civil Code § 2945.1(a) defines “foreclosure consultant” as “any person who makes any 

solicitation, representation, or offer to any owner to perform for compensation or who, for 

compensation, performs any service which the person in any manner represents will in any 

manner do any of the following [acts designed to delay or stop foreclosure proceedings].” 

Defendant cites to subsections (1), (3), (6) and (8) as the relevant sections that apply in this 

case. (Civil Code § 2945.1(a).) The Court finds that the allegations in the complaint do not show 

that Plaintiff meets the standard of foreclosure consultant as stated in subsection (a). None of 

the actions identified in §2945.1(a) are alleged in the complaint. Defendant also argues that 

Plaintiff provided “service” as the term is defined in Civil Code § 2945.1(d)(2) and (7). However, 

the allegations in the complaint fail to show how Plaintiff provided a “service” under §2945.1(d). 
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Therefore, the Court finds that Plaintiff does not meet the definition of a foreclosure consultant 

under § 2945.1(a) and (d) and the demurrer on this ground fails.  

Defendant argues that the specific performance and declaratory claims fail because 

Plaintiff fails to allege compliance with Civil Code § 2945, et seq. As discussed above, the 

complaint does not support a finding that Plaintiff is a foreclosure consultant and therefore, 

Plaintiff need not allege compliance with § 2945. Thus, this argument fails.  

Defendant also argues that specific performance is a remedy and not a cause action. 

Defendant is correct, however, a demurrer for the failure to state a cause of action must be 

overruled if Plaintiff states any valid cause of action. Here, the Court treats Plaintiff’s first cause 

of action as a breach of contract claim where specific performance is the requested remedy. 

The complaint properly alleges a valid claim for breach of contract. Therefore, this argument 

fails on demurrer. 

Defendant’s request for judicial of the Notice of Default (RJN Ex. A) is granted. (See, e.g. 

Evans v. California Trailer Court, Inc. (1994) 28 Cal.App.4th 540, 549.) Defendant’s request for 

judicial of various sections of the California Civil Code is denied as unnecessary. The Court 

always reviews and considers California statutes and applies those statutes when applicable to 

the matters before it. However, the Court appreciates that Defendant attached 1996 versions of 

the Civil Code. 

 

 

  

12.  TIME:  9:00   CASE#: MSC16-01505 
CASE NAME: CHRISTOPHER HOOT VS. NANCY SHERWOOD 
HEARING ON MOTION TO STRIKE 
FILED BY NANCY L. SHERWOOD 
* TENTATIVE RULING: * 
 

Defendant Nancy Sherwood’s motion to strike portions of the first amended complaint is 

granted in part and denied in part. The motion is granted as to prayer for relief 5 without leave 

to amend and otherwise it is denied.  

Defendant seeks to strike a large number of the allegations in the complaint, which are 

related to the alleged contract between the parties and subsequent breach. For the reasons 

discussed in the demurrer, the allegations in the complaint do not show that Civil Code §2945, 

et seq. applies. The court denies Defendant’s request to strike the contract and related 

allegations.  

Defendant also seeks to strike the prayer for attorney’s fees. The Court finds Plaintiff’s 

argument that he can seek attorney’s fees in the complaint because he may be entitled to 

sanctions in this case unpersuasive. Plaintiff has not alleged a basis for attorney’s fees in this 
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case and has not argued that he can amend his complaint to allege one. Therefore, the Court 

grants Defendant’s motion as to prayer for relief 5. 

Defendant argues that the option to purchase the property and the 20% equity provision 

should be stricken. Defendant’s memorandum does not identify what allegations in the 

complaint she wants stricken, but it appears that Defendant is seeking to strike portions of the 

contract attached as Exhibit A to the complaint. The written contract is not “irrelevant, false or 

improper” and the Court will not strike it. 

Finally, Defendant seeks to strike the prayer for relief for $300,000 in damages. 

Defendant argues that Plaintiff is trying to enforce a usurious loan because the loan seeks 20% 

equity in the property along with 10% interest. “The essential elements of usury are: (1) The 

transaction must be a loan or forbearance; (2) the interest to be paid must exceed the statutory 

maximum; (3) the loan and interest must be absolutely repayable by the borrower; and (4) the 

lender must have a willful intent to enter into a usurious transaction.” (Ghirardo v. Antonioli 

(1994) 8 Cal.4th 791, 798.) Defendant has not shown that all these elements are met based 

upon the allegations in the complaint. Therefore, the motion to strike the damages allegation 

is denied. 

 

 

  

13.  TIME:  9:00   CASE#: MSC16-01641 
CASE NAME: NG VS. TRIDENT FINANCIAL 
DEFAULT HEARING ON TRIDENT FINANCIAL GROUP, INC. 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 

  

14.  TIME:  9:00   CASE#: MSC16-01641 
CASE NAME: NG VS. TRIDENT FINANCIAL 
HEARING ON MOTION TO EXPUNGE, SET ASIDE AND VACATE AB INITIO 
FILED BY SAMUEL NG 
* TENTATIVE RULING: * 
 
Appearance required. 
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15.  TIME:  9:00   CASE#: MSC16-01681 
CASE NAME: HOWELL VS. CASTLE PROPERTY MANAGEMENT 
HEARING ON DEMURRER TO COMPLAINT of HOWELL 
FILED BY CASTLE PROPERTY MANAGEMENT 
* TENTATIVE RULING: * 
 
Unopposed – Demurrer sustained with 15 days leave to amend. 
 
 

  

16.  TIME:  9:00   CASE#: MSN14-1687 
CASE NAME: 1050 CONTRA COSTA VS JACIFI 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY HABIB EL JACIFI 
* TENTATIVE RULING: * 
 

Defendant Habib El Jacifi’s motion to set aside default and default judgment is denied.  

A motion to set aside pursuant to Code of Civil Procedure § 473.5 must be filed within a 

“reasonable time.” (Code of Civil Procedure § 473.5(a).) Although each case is different, 

“[d]elays of three months or more routinely result in denial of relief where there is no explanation 

for the delay.” (Billings v. Health Plan of Am. (1990) 225 Cal.App.3d 250, 258, fn. 5 [overruled 

by statute on other grounds].)  

Habib El Jacifi’s (“Habib”) declaration shows that he learned of this lawsuit by June 1, 

2015 when his attorney Lin sent Plaintiff’s attorney a letter. (Habib Decl. ¶¶ 18-19.) Habib’s 

declaration discusses the June and July 2015 letters, but provides no further explanation for the 

delay in filing this motion except to state that attorney Lin’s last communication with Plaintiff’s 

attorney was in February 2016. (Habib Decl. ¶¶ 19-20, 22.)  

Attorney Lin submitted a declaration with the reply. That declaration, however, does not 

satisfactorily explain the delay in filing this motion. Lin states that he sent letters in June and 

July 2015 and that his July 2015 letter included a settlement offer, which Plaintiff’s attorney 

never responded to. (Lin Decl. ¶¶ 3-5.) Lin also explains that he had several talks with Plaintiff’s 

attorney and that on several occasions Plaintiff’s attorney told Lin he would discuss a possible 

settlement with the Plaintiff. (Lin Decl. ¶5, 7.) Lin states that he received some business records 

and books in February 2016, but does not explain how these records relate to this motion. 

Finally, in February 2016, Lin also spoke with Plaintiff’s attorney who promised to discuss this 

case with Plaintiff and “come up with something.”  (Lin Decl. ¶6-7.) Lin does not state that 

Plaintiff’s attorney agreed to an extension of time relating to this motion or that Plaintiff’s 

attorney told Lin that he would agree to stay this case while the parties discussed settling 

this matter.  
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The Court finds that the declarations of Habib and Lin do not show that a delay of over 

14 months was reasonable. Therefore, the Court finds that this motion was not filed within a 

reasonable time and denies this motion. 

 

 

  

17.  TIME:  9:00   CASE#: MSN16-0737 
CASE NAME: EXIDE TECHNOLOGIES VS. CALIFORNIA 
HEARING ON OSC RE: WHY WRIT OF MANDATE SHOULD NOT ISSUE 
FILED BY EXIDE TECHNOLOGIES 
* TENTATIVE RULING: * 
 
Appearances required.  The parties should be prepared to address the following matters.  

No final ruling on the petition is made at this time. 

 

As an initial matter, the Court agrees with Petitioner’s contention regarding the burden of 

production and redaction. “There is nothing in the Public Records Act to suggest that a records 

request must impose no burden on the government agency. The Public Records Act 

contemplates there will be some burden in complying with a records request, the only question 

being (in the case of nonexempt material) whether the burden is so onerous as to clearly 

outweigh the public interest in disclosure.” State Bd. of Equalization v. Superior Court, 10 

Cal.App.4th 1177, 1190 FN15 (1992)(internal citations omitted)(emphasis in original). Here, 

Petitioner is to bear the cost of locating and redacting nonexempt raw data. The Public Records 

Act does not require Respondent to create a new record to provide a “conclusion” regarding the 

source of lead exposure that is not presently in existence. 

 

The central issue that remains in dispute is whether the remaining categories of records can be 

sufficiently de-identified prior to disclosure to comply with state and federal health privacy laws. 

See e.g. Health and Safety Code §§ 100330 and 124130; Health Insurance Portability and 

Accountability Act of 1996 (“HIPAA”), Pub. L. 104–191, 110 Stat. 1936 (codified as amended in 

sections of 42 U.S.C.) 

 

The CPRA enumerates a number of exemptions that permit government agencies to refuse to 

disclose certain public records. Specific exemptions apply where the public interest in disclosure 

may be outweighed by various public or private interests. See e.g. Gov. Code § 6254 (c)(act 

does not require the disclosure of personnel, medical, or similar files, the disclosure of which 

would constitute an unwarranted invasion of personal privacy); Gov. Code § 6254 (k)(records, 

the disclosure of which is exempted or prohibited pursuant to federal or state law, including, but 

not limited to, provisions of the Evidence Code relating to privilege). Exempt information 

consists not only of names, addresses and like identifiers, but also “information which might lead 

the knowledgeable or inquisitive to infer the identity of the individual in question.” State Bd. of 

Equalization, supra 10 Cal.App.4th at 1187. 
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In addition to specific exemptions, the Legislature added a catchall provision which allows a 

government agency to withhold records if it can demonstrate that, on the facts of a particular 

case, the public interest in nondisclosure outweighs the public interest in disclosure. See Gov. 

Code § 6255. In general, however, all public records are subject to disclosure unless the 

Legislature has expressly provided to the contrary. Since disclosure is favored, the exemptions 

are narrowly construed…An agency opposing disclosure bears the burden of proving that an 

exemption applies. Los Angeles Unified Sch. Dist. v. Superior Court, 228 Cal.App.4th 222, 238–

39 (2014), review denied (Nov. 12, 2014)(internal quotations and citations omitted).  

 

Assessing the applicability of an exemption requires the Court to engage in a balancing test. 

Under section 6254, subdivision (c), the court balances the public interest in disclosure against 

the individual’s interest in privacy. Under section 6255, the court balances the public interest in 

disclosure against the public interest in nondisclosure.” Id. at 240. 

 

Evaluating the public interest in disclosure requires the Court to assess whether disclosure 

would contribute significantly to public understanding of the government’s activities or shed light 

on an agency’s performance of duties. Here, disclosure of the information would contribute to 

the public understanding of the CLPPP activities and shed light on the agency’s performance of 

duties. 

 

An individual’s interest in privacy, particularly in personal health information has been 

recognized and codified at both the state and federal level. Health and Safety Code §§ 100330 

and 124130; HIPAA. 

 

Petitioner accurately contends that Respondent and amicus curiae, the County of Los Angeles, 

offer speculation about what could happen following re-identification from disclosure of the raw 

data and linked age of housing; in other words, the public interest in nondisclosure. Speculation 

however, is not determinative. A party trying to show a public interest in nondisclosure is, by its 

very nature, trying to prove how people will respond to something that has not occurred; it is 

trying to show that if previously secret records are made public, something bad will happen.” Los 

Angeles Unified School District v. Superior Court, 228 Cal. App. 4th 222, 244 (2014). “Courts 

have not necessarily required conclusive evidence that the feared consequences of public 

disclosure would actually occur. Instead they have looked to human experience in order to form 

their conclusions on the likely effect of disclosure.” Id. at 245 (internal citations omitted). Here, 

Respondent has demonstrated a legitimate concern for what could occur if the released raw 

data can be re-identified. 

 

Tasked with balancing these competing interests, the Court exercised its discretion with regards 

to late-filed papers and considered the Declaration of Dr. Linette Scott for the limited purpose of 

establishing that California has established Data De-identification Guidelines. See e.g., Elkins v. 

Superior Court, 41 Cal.4th 1337, 1364 (2007)(“Rigid rule following is not always consistent with a 

court’s function to see that justice is done.”). Governmental agencies tasked with, among other 

things, maintaining confidential health information have determined that in certain 
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circumstances, it is possible to de-identify personal health information sufficiently to comply with 

state and federal law. This weighs in favor of disclosure. 

 

However, there is not enough evidence in front of the Court at this time to determine whether 

Petitioner’s proposed de-identification methods comply with California and HIPAA guidelines.  

 

Evidentiary Rulings: 

Evidentiary Objections to Dr. Linette Scott Declaration: Overruled for the limited purpose of 

establishing fact of Data De-identification Guidelines. 

 

Motion to Strike Amicus Declarations of Angie Toyota and Nnenne Okonko: Sustained 

 

 

  

18.  TIME:  9:00   CASE#: MSN16-1868 
CASE NAME: MATTER OF DANIA ESCORZA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition for Minor’s Compromise is approved as reasonable in light of the minor’s having 
made a full recovery from her injuries.  The Order Approving the Compromise and Order to 
Place the Money in Blocked account at Wells Fargo Bank, Pinole Vista Branch have been 
signed and may be picked up at convenience of counsel. 
 
 

  

19.  TIME:  9:00   CASE#: MSN16-2090 
CASE NAME: IN RE 2611 SAKLAN INDIAN DRIVE 
HEARING ON PETITION RE UNRESOLVED CLAIMS AND DEPOSIT OF SURPLUS 
PROCEEDS  /  FILED BY WESTERN PROGRESSIVE, LLC 
* TENTATIVE RULING: * 
 
Unopposed – petition granted. 
 
 

ADD-ONS 
(next page) 
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20. TIME: 9:00 CASE #: MSC15-02321 
CASE NAME: WATSON VS. ZANET 
HEARING ON MOTION FOR DISSOLUTION 
FILED BY ANITA WATSON 
*TENTATIVE RULING:* 
 
Attorneys to appear. 

 

21. TIME: 9:00 CASE#: MSC-00467 
CASE NAME: EUN Y. CHO VS. C.C. KOREAN PRESBYTERIAN CHURCH 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY EUN YOUNG CHO 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to Amend Complaint (“Motion for Leave to Amend”) filed 
by Plaintiff, Eun Young Cho (“Plaintiff”). The Motion for Leave to Amend is granted. Code of 
Civil Procedure (“CCP”) section 473 permits the Court to allow a party to amend its pleadings. 
The rule is liberally applied in favor of amendments. (Mesler v. Bragg Mgmt. Co. (1985) 39 
Cal.App.3d. 290, 296-97.)  
 
The Court finds, on the basis of the supporting and opposing affidavits presented, that Plaintiff 
has established evidence which substantiates that Plaintiff will meet the clear and convincing 
standard of proof under Section 3294 of the Civil Code. (CCP section 425.14.)  
 
Defendant’s unopposed Request for Judicial Notice is granted. 
 
Ruling on Evidentiary Objections:  
#1 Paragraph 4- Sustained. 
#2 Paragraph 7- Overruled as to the first sentence regarding the text messages that the police 
documents alluded to. Sustained as to the rest. 
#3 Paragraph 7- Sustained. 
 
 

 

 


